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POSSIBILITIES OF AMERICAN LEGAL HISTORY * 


Professor Philbrick: (Possibilities of American Legal History) A very 
distinguished historian, in discussing with me a few weeks ago the opportunities 
now available for research in our leading law schools, and the possibility of 
securing increased attention thereto, remarked: “I am more and more inclined 
to feel that there is perhaps no real place for research in law—possibly it is 
nothing more than a practice, like agriculture.” 

That no justification exists for such views with respect to legal history 
may appear, it is hoped, as one conclusion from the suggestions that will be 
made in the present address. As regards agricultural history the general im- 
plication was certainly not a happy one;? and the remark was perhaps particu- 


* An address delivered by Professor Francis S. Philbrick of the University of Pennsyl- 
vania Law School at a joint session of the National Association of State Libraries and 
the American Association of Law Libraries held during the Twenty-Ninth Annual Meeting 
of the American Association of Law Libraries, June 28, 1934, Montreal, Canada. See 
L.L.J. 27 :1609. 

‘From the Greeks—see Arnold J. Toynbee’s Greek Historical Thought (1924), 164 
et seq.—to Karl Marx, historians had occasionally and fortuitously adverted to the in- 
fluence of soil and food upon civilization. The importance in this respect of Montesquieu’s 
Esprit des Lois, the first volume of which appeared in 1748, is notorious; compare Buckle’s 
appreciation, and Robert Flint’s Historical Philosophy (1804), 274-78. Since the appear- 
ance of Marx’s first volume in 1845, and certainly, as regards historians, since the appear- 
ance in 1857 of the first volume of Buckle’s History of Civilization, the importance of 
economics, including agriculture, in the explanation of man’s work on earth has been con- 
tinuously before the minds of students of social institutions. Since its first beginnings 
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larly unfortunate if the relation between agricultural and legal history be re- 
membered. It is now ninety years since a jurist, Georg Ludvig von Maurer,? 
initiated those investigations of the open-field system as the shell of village 
communities in many parts of the world whose importance for an understanding 
of social, legal, and local governmental institutions from primtive times through 
our manorial period can hardly be overestimated. That literature is still of 
fundamental interest to students interested in the history of property. Nor 
can any historian doubt that the history of land tenure, and this necessarily 
means the tenure of agricultural land in particular, is a large chapter in the 
history of law and of society.* As these facts were certainly well known to 
my learned friend, his remark could not be taken literally. I understood him 
as merely expressing a feeling that the law is not today a learned profession 
(a view certainly shared by many lawyers), possibly along with a non-lawyer’s 
antipathy for “legalism.” I take no exception whatever to the first, and only 
hesitate on definitions as regards the second, of these attitudes; and it is not 
on the principle of tit-for-tat that I now remind you at the outset of these re- 
marks of two general weaknesses of historians. The innocence and objectivity 
of my purpose in so doing will later be apparent. 

The first is, that the works of historians (as it would be easy to show by 
abstracting from books on historiography a catalogue of their faults as 
enumerated by fellow workers) have not merely and pardonably reflected 
inadequate information, but have with rare exceptions been distorted in varying 
degrees by, and indeed have often been the willing servants of, all the preposses- 
sions and animosities of which the human mind is capable—theological, moral, 
racial, nationalistic, political, economic, even clubistic and parochial. Except as a 
warning, it does us no good, however, to know that even the greatest men, like 
Bacon and Descartes,* misled by the idea that society passes through the stages of 
man’s individual life, dismissed antiquity with contempt; or, of lesser men, that 
Sir Archibald Allison is said to have written thirty volumes “to prove that 
Providence is on the side of the Tories” ;> that Carlyle’s philosophy may, in 
Frederic Harrison’s opinion, “be summed up as detestation of Popery and the 
people” ;* that Stubbs pronounced Macaulay, despite conceded learning, accuracy, 
and sincerity, “as much a party writer as Clarendon or Prynne, or Burnet, or 
Collier” ;"—and so on with others. Suffice it for my purpose to quote the despair- 
social anthropology has abundantly illustrated and emphasized the same factors. We need 
not subscribe to the extreme contentions of Ellsworth Huntington—whose Civilization and 
Climate (1915) and The Character of Races (1924) develop the theses that the distri- 
bution of civilization and progress are conditioned by climate, and that a natural selection 


of races results from physical environment (including crops or famines) ; yet may concede 
the essential truth of many of his illustrations, and the vast importance of such research. 

_ "His Geschichte der Markenverfassung in Deutschland appeared in 1856. The vast 
literature is easily located through Palgrave’s Dictionary of Political Economy (Higgs’ ed. 
1923), s.v. “Manor” and “Three-Field System”; and through works on foreign legal his- 
tory such as R. Huebner, History of Germanic Private Law, Continental Legal History 
Series, vol. 4 (Eng. Translation by Philbrick, 1918), J. Brissaud, History of French Private 
Law, same Series, vol. 3 (Eng. Translation by Howell, 1912). 


*Compare Systems of Land Tenure in Various Countries, published by the Cobden 
Club (1870). 


*On Bacon, Descartes, and Pascal see R. Flint, Historical Philosophy (1894), 212. 
* Froude, Short Studies, 2d series (1892), 592. 

*Frederic Harrison, Meaning of History (1894), 142. 

"W. Stubbs, Lectures on Medieval and Modern History (1886), 108. 
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ing remark of a single great historian, Bishop Stubbs, to whom it seemed that 
nobody wrote history unless stirred by “the desire of ventilating some party 
view or destroying the character of some partisan opposed to him”; that “with- 
out some infusion of spite it seems as if history could not be written.”* Al- 
though the legal historian is less likely than the political and general social his- 
torian to be affected by some of the obliquities of judgment above referred to, 
the general danger of prejudice exists for all, and the names of lawyers will of 
course be found on the Index Librerum Prohibitorum of the historiographers. 
I shall, however, later hazard certain reasons for believing that the lawyer’s 
training is likely to give him an unsual measure of immunity to this danger. 


The second weakness of historians is, that most of their writings have cer- 
tainly been thin in substance as pictures of man’s life and work in the past.® 
With the general recognition by historians that their proper task is to tell the 
story of past civilization, it has become common practice to introduce into all 
general histories more or less adequate discussions of various aspects of cul- 
tural history. But, on this point, I shall emphasize the view that very much of 
the material whose utilization is essential to any accurate portrayal of that de- 
velopment is to be found in neglected legal records, in whose exploitation all 
historians should join. 


In the hope of contributing something useful to the program of the day, 
I shall venture, after briefly referring to the question of the possibility of ob- 
jective historical writing generally, some suggestions of the importance in that 
connection of the immense mass and variety of archival material which em- 
bodies the record of society’s legal order—with particular reference to legal 
history, properly defined; some discussion of the qualities which would seem 
especially to fit lawyers for research in historical fields; and some indication 
of the specific tasks of legal history to which, in my opinion, the National As- 
sociation of State Libraries and the American Association of Law Libraries 
may properly be invited (indeed, adjured) to lend their aid. 


“History is a science,” declared Professor Bury in his inaugural address at 
Cambridge in 1903, ‘no less and no more” ;?® and James Harvey Robinson, in: 
his book The New History, assumes in various places the truth of the same 
proposition."* Since history cannot deal with veritable occurrences and endur- 
ing realities as they are studied in the physical and natural sciences, but only 
with the accounts of such received from witnesses whose accuracy of observa- 
tion, honesty, and prejudices are rarely capable of estimation, such assumptions 


* Lectures on Medieval and Modern History (1886), 108, 110. 

*Take for example the following titles of works on cultural history—the impossibility 
of dealing with their subjects profoundly without careful attention to law is manifest: 
History of Freedom, History of Freethought, Warfare of Religion and Science, Property: 
Its Rights and Duties, Poverty and Social Progress, Education and Social Movements, 
History of Mercantilism, The Skilled Laborer, Primitive Society, Man and Culture, Morals 
in Evolution, Source Book for Social Origins, History of European Thought, The Medieval 
Mind, English Thought in the 18th Century, Economic Interpretation of History, Economic 
Origins of Jeffersonian Democracy, Factors in Modern History, works on the history of 
political theories, of democracy, of social reforms. I take these as examples merely be- 
cause they are at hand; such a list could easily be lengthened. 

*J. B. Bury, Selected Essays (1930), 4. But compare xxiii. It may be that he so 


ot ag it merely because of its “conception of the history of man as a causal develop- 
ment,” 26. 


“James Harvey Robinson, The New History (1922), 48, 75, 77, 80-1, compare 61. 











194 LAW LIBRARY JOURNAL 


necessarily rest upon a liberal definition of “science.” In the mid-1800s, when 
the introduction of the doctrifie of evolution caused scholars to scrutinize in all 
fields the materials upon which “they relied and the methods by which they ex- 
ploited them, various noted historians—Heinrich von Sybel in 1864** and James 
Anthony Froude in 1872, for example—admitted the difficulty of claiming for 
their subject a scientific character. And never have the claims of all social 
disciplines to the character of science been more questioned than in recent years.”* 


We are more fortunate ini studying law than in studying other social in- 
stitutions; for our knowledge of that is primarily based merely upon an under- 
standing of printed judicial records of higher courts. I wonder whether there 
is any other work on social institutions of which one could say, with equal 
justification, what Lord Coke declared of Littleton’s “Tenures”—that it was 
“the most perfect and absolute work that ever was written in any human 
science?” '* Yet even as regards “law” it surely cannot be shown that its study 
is a science until we agree upon the meaning of law and the meaning of science; 
and whatever may be true of the second, it is certainly true of the first that 
those interested in the question have never been more at variance than today.*® 
Moreover, whatever be our opinion with regard to the question whether Jaw is 
a science, it would seem that any claims of legal history to scientific character 
are subject to much the same objections that may be interposed to a like claim 
on behalf of history in any other social field. 

Professor Robinson apparently based his assumption that the new history 
is a scientific discipline upon its characteristics; first, that it is critical of the 
sources it employs; secondly, that its practitioners are morally bound to tell the 
truth—in short to make history mean what the word implies in its German 
form, “Geschichte” (the account of a matter “wie es geschieht”—as it happens; 


* Heinrich von Sybel, Vortraege und Aufsactze (1874), 1. 

* James Anthony Froude, Short Studies, 2d series (1898), 563; see 588-94, 566-67, 502. 

“See Harry E. Barnes (ed.), The History and Prospects of the Social Sciences (1925) ; 
Ogburn and Goldenweiser (ed’s), The Social Sciences (1927); J. Rueft, From The Physical 
to the Social Sciences, English edition (1929); W. F. G. Swann et alia, Essays on Re- 
search in the Social Sciences (Brookings Institution, 1931). 

* Preface, xxxvi, 19th edition (1832). 

_™ See in Melville M. Bigelow (ed.), Centralization and the Law: Scientific Legal Edu- 
cation (1906), particularly the chapters by the editor and by Edward A. Harriman on 
“Scientific Method in Law” and on “Law as an Applied Science”; remarks by Dean John 
H. Wigmore in his Introduction to Albert Kocourek’s Jural Relations (1927), xxi-xxiii, 
also his “Nova Methodus Discendae Docendaeque Jurisprudentiae,” 30 Harvard L. Rev. 
(1917), 812-29, and “The Terminology of Legal Science (With a Plea for the Science of 
Nomo-Thetics),” 28 Harvard L. Rev. (1914), 1-9; Walter W. Cook, “Scientific Method and 
the Law,” 13 Amer. Bar Association Journal (1927), 303, also “The Possibilities of Social 
Study as a Science,” in W. F. G. Swann et alia, Essays on Research in the Social Sciences 
(Brookings Institution, 1931), 27-48; Rueff, introduction by Oliphant to of. cit. in note 14, 
supra; Edwin W. Patterson, “Can Law Be Scientific?”, 25 Columbia L. Rev. (1925), 12I- 
47; Hessel F Yntema, “The Rational Basis of Legal Science,” 31 ibid. (1931), 925-55. Of 
fundamental importance is Morris R. Cohen’s Law and the Social Order. Essays in Legal 
Philosophy (1933). The value of the work done by Mr. Kocourek and by Wesley New- 
comb Hohfeld (Fundamental Legal Conceptions, edited by Walter Wheeler Cook, 1920; 
and see W. W. Cook, “Hohfeld’s Contributions to the Science of Law,” 28 Yale L. Jour., 
1919, 721-38) is beyond estimate. Both lawyers and historians, confronted by apparently 
insoluble problems in their own fields, have turned, naturally but futilely, to other “sciences.” 
For very illuminating comments on this compare Professor Beard’s address cited in note 24, 
infra, with that of President Robert Maynard Hutchins, “The Autobiography of an ex-Law 
Student,” 1 Univ. of Chicago L. Rev. (1934), 511-18. 
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or in Ranke’s proud pronunciamento, “wie es sigentlich gewesen ist’) ;** thirdly, 
because it therefore necessarily renounces “all theological, supernatural and 
anthropocentric explanations”; fourthly, because it is marked by a “realization 
of the overwhelming importance of the inconspicuous, the common, and often 
obscure elements in the past, the homely, everyday and normal as against the 
rare, spectacular, and romantic”; and fifthly, because it has taken over from 
the more exact sciences the spirit which they should have derived from it, 
namely that of genetic reasoning.** Each of these elements has its root in past, 
some in distant centuries. But Lord Acton regarded Ranke (from 1824 on- 
ward) as most particularly “the representative of the age which instituted the 
modern study of history. He taught it to be critical, to be colourless”; he 
was “the real originator of thg heroic study of records”.’® To the qualities men- 
tioned we may perhaps justly add, of law and legal history, two others. Sixthly, 
that they not only deal in large degree with publicly manifested facts but with 
facts preserved to a peculiarly great extent in official records. Seventhly—al- 
though not much of legal history can be affected by this—that, within the field 
of litigated interests, the records include the examination and cross-examination 
of witnesses and the verdict of a jury on the value of the testimony.”° 

Assume that present-day historians endeavor to adhere to the above prin- 
ciples more consciously and rigorously than did their predecessors; still it can- 
not possibly be assumed that more than very few men can succeed in the en- 
deavor. Can there possibly be, then, any truly scientific work in the history 
of social institutions? Bishop Stubbs saw “no reason why an honest partisan 
should not write an honest book if he can look honestly on his subject, and 
make allowances for his own prejudices.” 7. The difficulty lies in the “if”. Is 
it possible for a man to be so honest in purpose and so critical of his data as to 
eliminate from his conclusions the distorting factors of his life and environment? 

“Page vii of his introduction (“Zur Kritik neuerer Geschichtschreiber”) to his 


Geschichte der romanischen und germanischen Voelker, 1494-1514 (1824). 


* See Robinson, The New History, 61, also 44-5, 132; compare with pages cited in note 
11 supra. See Lord Acton’s five characteristics of modern history, which he also regarded 
as scientific, in his Lecture on the Study of History (1895), 38-9, documentary sources ; 
39-44, criticism of sources; 44-53, the “dogma of impartiality”; and 53 following, on 
method; also 9, on genetic reasoning. Lord Acton characterized as “dogma” the doctrine 
of objectivity; like Professor Bury (note 23, infra) he regarded prejudice as inevitable 
and to some extent desirable, pp. 46-48; and the doctrine as being with one exception less 
faithfully observed by historians than any other of the precepts he enumerated. It is 
therefore not surprising to note that he gave priority to ecclesiastical over civil history 
“because of the graver issues concerned”—tbid., 6. I am told by one who knew him that 
in actual discussion of historical problems the dogma of the church completely out- 
weighed, and was frankly assumed to outweigh, the “dogma” of impartiality. 

*Lord Acton, op. cit., 48, 18. 


*“Evidence is the basis of justice: Exclude evidence, you exclude justice’—Jeremy 
Bentham, Rationale of Judicial Evidence (5 volumes, 1827), vol. 5, p. 1. Much of our 
law of evidence, anathema to Bentham, consists of rules of exclusion; compare note 78 
below, and text. The application of legal procedure, indeed of variant legal procedures, 
to the ‘determination of truth regarding a public event was recently illustrated by the 
Leipzig and London trials which resulted from the burning of the Reichstag building in 
Berlin. In the old State trials, justice was frequently outraged because there was no 
proper control of evidence. The modern series of Notable British Trials (Hodge, since 
1913) contains in various volumes trials of great political importance that can be profitably 
compared with those in Howell. See Sir John Macdonell, Historical Trials (1927); of 
this book a cheap edition has had a sale of more than half a million copies in Great Britain. 
Of poorer quality are the two volumes of Lord Birkenhead, on Famous Trials of History, 
(1926) and More Famous Trials, (1928). 


™ Stubbs, Lectures on Medieval and Modern History (1886), 109. 
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Is this possible, in particular, as regards factors of which (unlike his church, 
his politics, and the like) he is hardly conscious? Can he, for example, eradicate 
the mental habit of passing upon past events those valuations which we habit- 
ually make upon contemporary events in labeling them “fortunate” or “unfor- 
tunate” (against which Burckhardt warned us)??? Professor Bury regarded it 
as impossible to exclude distorting influences, yet he welcomed the enthusiasms 
and the partisanship assumed to be inevitable.** It seems reasonable to assume, 
however, that he regarded it as the duty of historians to minimize the influences 
tending to render subjective their reports of events and their judgments there- 
on. And this is the principal hope held out for objective history by Professor 
Beard in his recen* presidential address before the American Historical Asso- 
ciation, while recognizing and emphasizing the fact that a frame of reference 
determined by life and including emotions and prejudices necessarily determines 
for every man his selection and arrangement of the facts, and hence his inter- 
pretation, of history.** Hence it is that history is rewritten, and must be re- 
written, by successive generations. Our advance lies in having gained general 
consciousness of our handicaps. To be conscious of subjective attitudes per- 
mits us to be honest in proclaiming them, and lessens somewhat the difficulty of 
reporting or judging dispassionately. 

Now, then, has the law anything to offer in the way of materials for the 
historian that is likely particularly to aid him in writing scientific history—not 
necessarily merely legal history—in the sense suggested? Indubitably it has 
very much to offer that is immensely important. 


Every county archive in our country is filled with masses of documents 
relating, for example, to taxation, governmental organization, roads, schools, 
vital statistics, the care of the indigent and insane, adoptions, naturalization, 
conveyances, mortgages, wills, and many other matters; among them, very im- 
portant but by no means all-important, the records of litigation. All of these docu- 
ments taken together constitute the record of the law’s application in society. 
It is true that with some of these matters the “social” historian seems to be 
primarily concerned; for example with divorce, schools, and vital statistics. 
The “economic” historian, again, seems to be primarily concerned with others; 
for example with taxation, and with at least some aspects of mortgages. Most 
certainly, however, the results of any rule of law, enacted or unenacted, are an 


__ ™ Jakob Burckhardt, “Glueck und Unglueck in der Weltgeschichte” in his Weltgeschicht- 
liche Betrachtungen (4te Aufl., 1921), 253. 


*See his comments in Selected Essays, 70-1, upon the passage in Stubbs cited in 
note 8 supra. Bury’s view is very different from Stubbs’ admission that “even an indif- 
ferent book is better than no book at all . . . because it makes [a reader] think, even if 
the extent of the thinking be that he thinks that he thinks; because it either suggests to him 
that he ought to form a judicial opinion, or keeps before his mind the duty of inquiry and 
furnishes him with a starting point”—op. cit. 110. It is interesting to note that Stubbs cited 
Hallam “as an illustrious example” of one who guarded himself against the political par- 
tisanship of which he was conscious, “yet where he was not awake to his own prejudice, 
in matters for instance regarding religion” was, in Stubbs’ opinion, “ludicrously and trans- 
parently unfair”—op. cit. 109. In Froude we find the following: “Read Macaulay on the 
condition of the English poor before the last century or two, and you wonder how they 
lived at all. Read Cobbett, and I may say even Hallam, and you wonder how they endure 
the contrast between their past prosperity and their present misery.”—Short Studies, 2nd 
series (1898), 592. 

“Charles A. Beard, “Written History as an Act of Faith,” 39 Amer. Hist. Rev. 
(1934), 219-31. 
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essential part of its history; and though lawyers may leave to social or economic 
historians the exploitation of portions of the records just referred to, the re- 
sults of their studies must be included in any work dealing satisfactorily with 
the history of the law. True, the generality of lawyers doubtless think of those 
documents which record the working of our judicial machinery as alone con- 
stituting the records of which historical studies need take cognizance—indeed, 
they think thus of the printed opinions of our higher courts, alone. But such 
unenlightenment cannot alter the fact that the totality of records of the legal 
order constitutes, in truth, the material for legal history. That is not to be re- 
garded as concerned with the evolution merely of legal doctrines, or with the 
development of the large divisions of the law such as equity, property, or wills. 
It is a history of the legal order; that is, of our settled social organization under 
the public and private, the statutory and non-statutory law. Nor can lawyers, 
by resort to misleading labels, put off upon students of other aspects of our so- 
cial life the ultimate consideration of all these records. 


That they and lawyers, however, have common interests in the exploitation 
of legal materials is, as just indicated, self-evident. And this is true even of 
records strictly judicial. Should not the social historian be informed regarding 
the relative protection afforded to land and chattels in medieval England? Of 
the process by which more than three hundred writs were reduced to the ten 
or twelve to which modern students of law must give attention? Of the de- 
velopment over three centuries of the action of ejectment, by which possessory 
title to land became protectible with relative simplicity, celerity, and economy? 
Of the longer development by which ownership of chattels was made practically 
effective? Of the economic history of leaseholds? Of the remedies available 
to creditors? Of the history of contract?—particularly because all historians 
do know Maine’s dictum that civilization illustrates a progress from status to 
contract.*° Should they not be informed regarding the growth of remedies for 
wrongs against the person? Of the law’s laggardly progress in protecting repu- 
tation, feelings, and interests of personality generally? Can they be indifferent 
to the law’s economic and social judgments underlying the changing content of 
criminal offences? Or to changing theories of punishment for crime? Or to 
the history of the part played by the actor’s knowledge and intent in the law 
of tort and crime?** Or to the history of the special protection given to infants 

* Ancient Law, edition with introduction and notes by Sir Frederick Pollock (1909), 


174. See Pollock’s note, 183-85. 


* See J. B. Ames, “How far an Act May Be a Tort Because of the Wrongful Motive 
of the Actor,” Lectures on Legal History (1913), 390-411; Albert S. Bolles, “The Growth 
of Intention as a Rule of Law,” 32 Yale L. Jour. (1923) 535-52; J. H. Wigmore, “Re- 
sponsibility for Tortious Acts, its History,” 3 Select Essays in Anglo-American Legal 
History (1909), 474-537; F. P. Walton, “Motive as an Element in Torts in the Common 
and in the Civil Law,” 22 Harvard L. Rev. (1909), 501-19; Brooks Adams, “The Modern 
Conception of Animus,” 15 Green Bag (1907), 12-33; Melville M. Bigelow, Papers on the 
Legal History of Government (1920), 182. In contracts there has been much disagree- 
ment regarding objective or subjective tests in determining whether a contract is made; 
and, in the law of torts and crime, of distinctions between act, motive, and intent, and 
of deceit, negligence, warranty, and fraud; but this technical analytical literature on the 
present law serves only to indicate matters which the historical inquirer should bear in 
mind. Some suggestions may be found, but are astonishingly rare, in articles and books 
that discuss the relation between law and morality; and the same is true of the literature 
which discusses the fundamental problems and tendencies of our law. 
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and married women—and, in recent times increasingly, to the aged, unemployed, 
and infirm ?#7 

Nor is this all. Social historians can learn from law—much that historians 
have attempted to do, legal historians will have to do again;** but lawyers can 
learn as much, if not from them, at least from “their” materials (as lawyers, 
generally, consider them). Truly considered, legal precedents do not, as Lord 
Mansfield said they did, “only serve to illustrate principles” ;*° unless one adds, 
which expressed “the generalized experience’*® of an older time, but perhaps 
no longer of our own. They are to a lamentable extent “the rubrics of a van- 
ished era.” ** Social historians should certainly be able to aid lawyers in develop- 
ing the broad social origins of law and the reaction of law upon society. De- 
scending to the concrete and small, private letters, published writings, and social 
background may reveal personal factors entering into judicial decisions. As 
Holmes long ago said—if you will forgive a quotation which to law-teachers has 
become trite,—every rule of law represents some judge’s choice between com- 
peting social interests in a case before him.*? The fact that English judges were 
of the landed class, and shared that class’s contempt for trade, would seem- 
ingly explain some vagaries in the law of landlord and tenant.** On the other 
hand, the respective roles played by judges and Parliament in alternately les- 
sening and increasing the power of landowners to restrict descent by entails,** 
illustrate other judicial attitudes in the same field. Social historians certainly 
can give us the background of many statutes; they can trace the social effects 
of legal rules and institutions.** We need books without end like Bertha Put- 


* An exceedingly valuable cross-section study, not on the topic referred to in the 
text but on one that naturally comes to mind in connection with the other, is Edwin M. 
Borchard’s on “Judicial Relief for Peril and Insecurity,” 45 Harvard L. Rev. (1932), 
793-854. 

* Julius Goebel’s path-breaking article on “King’s Law and Local Custom in Seven- 
teenth Century New England,” 31 Columbia L. Rev. (1931), 416-48, although limited to 
a study of Plymouth Colony during thirty years, has a general application to all colonial 
legal history as regards the legal approach that must be made. 

* Jones v. Randall, 1774, 1 Cowp. 37. 

* Herman Oliphant, “The Relation of Current Economic and Social Problems to the 
Restatement of the Law” (now being made by the American Law Institute), Proceedings 
of the Academy of Political Science in New York, vol. X, p. 19. 


* Cardozo, The Nature of the Judicial Process, (1923) 155. 

* Holmes, Common Law, 1, 35; Collected Legal Papers (1920), 181. 

* For example, the fact that a trade teiant was permitted to remove fixtures long 
before recognition was given to the right of an agricultural tenant to do the same. 
_ ™A fee tail was first treated by the judges as alienable in fee simple upon birth of 
issue to the first taker. Parliament protected the issue against such alienation by the 
statute of De Donis (1285), thus creating the fee tail, and specifically prohibited the use 
of fines to bar the entail; the judges permitted the bar by use of a common recovery. 
Those desiring entails then resorted to non-statutory devices to prevent their destruction; 
the judges declared these devices void when so used. And, without further detail, the 
judges retained the upper hand. In all this the judges stood for free marketability of 
land, while the greater landed nobility sought to prevent free alienation. 


*See my remarks on this matter in the Handbook of the Association of American 
Law Schools, 1925, at 34-6. In Wigmore and Kocourek (ed’s), Rational Basis of Legal 
Institutions (1923), Joseph Charmont gives an interesting study of “The System of Com- 
pulsory Partition of Estates: Its Economic and Social Consequences”; he gives, however, 
no exact information with respect to the consequences. Many of these are of course 
imponderables (such as the necessity to which all heirs are liable of living on a reduced 
economic scale, as contrasted with the favor to the single heir under the English rule 
of primogeniture), and of such no quantitative judgments will ever be possible. 
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nam’s Statutes of Labourers,* Hammond’s The Skilled Labourer 1760-1832,3" 
the monumental studies of Sidney and Beatrice Webb on English Local Govern- 
ment,** Ely’s Property and Contract in Relation to the Distribution of Wealth,*® 
and Commons’ American Industrial Society.*° Not lawyers, but the Carnegie 
Institution for historians, undertook the publication of Judicial Cases Concern- 
ing American Slavery and the Negro,** to show what slavery really was as a 
living institution within the law. The Social Science Research Council has 
studies under way of the administration of labor laws and of employment agen- 
cies, and of the effects of social insurance acts upon pauperism. Historians and 
political scientists have published many monographs on the history of the land 
law, and on the economic aspects of land-tenure in, or on the land-policy of, 
various states; on labor legislation, factory legislation, homestead and exemption 
laws, taxation, and many other portions of the social order. Indeed, the his- 
torian and political scientist, far more than the lawyer, have realized the neces- 
sity of disregarding the artificial barriers which, even in our universities, sepa- 
rate departments in the field of social science. Under the stimulus of the fresh 
emphasis recently placed upon the law’s functional study,** it is to be hoped that 
lawyers will profit by the example of their fellows. 


* Bertha Haven Putnam, The Enforcement of the Statutes of Laborers (1908, vol. 32 
of the Columbia University Studies in History, Economics and Public Law). 


* By J. L. and Barbara Hammond, IoIo. 


* English Local Government, 1689-1835; whereof there have appeared Parish and 
County (1906), Manor and Borough (2 volumes, 1908), English Poor Law History: The 
Old Poor Law to 1834 (1927) and The Last Hundred Years (2 volumes, 1929), and 
English Prisons Under Local Government (1922). 

* Richard T. Ely, 2 volumes (1914). See also Paschal Larkin, Property in the 
Eighteenth Century (1930). 

“John R. Commons et alia (ed’s), Documentary History of American Industrial So- 
ciety (1910-11), 10 volumes. See also Commons’ article on “Law and Economics,” 34 
Yale Law Jour. (1925), 371-82; his Legal Foundations of Capitalism (1924); and his 
Principles of Labor Legislation (rev. ed. 1927). See also Oliphant’s remarks, cited in 
note 30 supra; Walton H. Hamilton, “The Ancient Maxim Caveat Emptor,” 40 Yale L. 
Jour. (1931), 1133-87. The two chapters by Brooks Adams in Melville M. Bigelow (ed.), 
Centralization and the Law (1906) are in large part an economic interpretation of legal 
history. See also Francis H. Bohlen’s economic exposition of “The Rule in Rylands v. 
Fletcher,” Studies in the Law of Torts (1926), 344-440, passim. Professor Walter Nelles 
of the Yale School of Law has for years been engaged in studying the history of Ameri- 
can Labor Law; compare his articles, “The First American Labor Case,” 41 Yale Law 
Jour. (1931), 165-200, and “Commonwealth v. Hunt,” 32 Columia Law Rev. (1932), 1128- 
69. 


“Helen T. Catterall, editor. Three volumes had appeared up to 1932. This work 
will soon be completed. Unfortunately the vast bulk of material, that of lower courts, 
is not included. 


“Various early articles by Dean Pound, and many passages in essays of Justice 
Holmes, were the beginning. Of recent articles see John Dickinson, “The Law Behind 
Law,” 29 Columbia Law Review (1929) 113-46, 285-319; Karl N. Llewellyn, “A Realistic 
Jurisprudence: the Next Step,” 30 tbid. (1930), 431-65; Roscoe Pound, “The Call for a 
Realist Jurisprudence,” 44 Harvard Law Review (1931), 697-711; Llewellyn, “Some Realism 
About Realism—Responding to Dean Pound,” 44 Harvard L. Rev. (1931), 1122-64; 
Llewellyn, Adler, and Cook, “Law and the Modern Mind,” 31 Columbia L. Rev. (1931), 
84-115; John Dickinson, “Legal Rules: Their Function in the Process of Decision,” 79 
U. of Penna. L. Rev. (1931), 833-68, and “Legal Rules: Their Application and Elabora- 
tion,” 79 ibid. (1931), 1052-97; Hessel E. Yntema, “The Rational Basis of Legal Science,” 
31 Columbia L. Rev. (1931), 925-55; Morris R. Cohen, “Philosophy and Legal Science,” 32 
tbid. (1932), 1103-27; John Dickinson, “The Problem of the Unprovided Case,” 81 U. of 
Penna. L. Rev. (1932), 115-20; Roscoe Pound, “Law and the Science of Law in Recent 
Theories,” 43 Yale L. Jowr. (1934), 525-36; Lon L. Fuller, “American Legai Realism,” 82 
U. of Penna. L. Rev. (1934), 420-62. 
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Of course I do not wish to overemphasize the importance of strictly legal 
records to others than lawyers. The question whether in 1850 an osage hedge 
was growing on a certain section line in Iowa might have been of vital im- 
portance in an ejectment action; and possibly (in view of the later decision by 
farmers to eradicate such hedges) it might interest a student of agricultural 
history. But in countless cases only lawyers—if even they, and still more 
rarely legal historians—could find interest. Yet it is no exaggeration at all to 
say that myriads of such facts are no more insignificant than the grotesque and 
obfuscating lists of names, dates, and trivial occurrences that disfigured political 
histories of the old type.** 

The vast mass of records available for modern time gives modern history 
its great advantage (fortunately lessening with the progress of archaeological 
discoveries) over that of earlier periods ;** not solely because of the greater 
certitude attainable by research, but also because the greater the mass of sources 
considered the fewer will be those apparent discontinuities which historians have 
believed *° discoverable in the history of one as compared with another country. 

In our “documentary age” the sources may put a student even in a better 
position than that of one who writes of events seen and of which he was a part.“ 
The cultural historian must consider life with the catholicity of the journalist.‘ 
And if this is to be done, no other body of material compares in importance 
with our archival records of the social order. They can free us from the arid, 
the bizarre, and the naive. “History,” said Lord Acton, “compels us to fasten 
on abiding issues, and rescues us from the temporary and transient.” ** Who 
can doubt their overwhelming significance if “the essential interest and im- 


“See the examples given by Robinson, The New History, 3-6. 

“Dr. Arnold regarded contemporary history as more important than ancient or mod- 
ern, because “superior to it by all the superiority of the end to the means” (which is sub- 
stantially the old delusion of Bacon referred to in the text, p. 2 supra)—quoted from 
Seeley by Lord Acton, Study of History, 74, note 2. Lord Acton’s own reason for the 
superiority of modern to earlier history is a better one: “It is best to know because it is 
best known and the most explicit’—ibid., 16. He dated true documentary studies on a 
large scale from about 1830—+bid. 19, 20, 38, and 83 note 25; compare 107, note 59. Pro- 
fessor Bury, though his writing was confined almost wholly to ancient and medieval his- 
tory, likewise regarded modern history as that which his University should chiefly foster, 
because of the possibility of more nearly approximating truth in that field. Selected Essays, 
Xxi-xxilii. 

“Mr. Freeman thought that English history was characterized by a greater continuity 
than that of continental Europe—“The Continuity of English History” (1860), in his His- 
torical Essays (ist series, 1871), 40. The quality of continuity is obviously veritable for 
all countries if by “history” we mean actual past events (the meaning of Geschichte, as 
explained supra) ; but the English word is usually used in the other sense of writings about 
past events. It is very doubtful whether English history had any peculiar continuity even 
in this sense when Freeman wrote. 

“A very interesting example of philosophical and critical historical writing on a topic 
of local history known to the author almost wholly through his associations with the 
actors is Thomas Ford’s History of Illinois (1854). No doubt Ford’s discrimination was 
increased by his training as a lawyer. The book is remarkable for its attention to sig- 
nificant matters of ordinary life, for many discriminative judgments, and for its general 
philosophical tone. 

“The older models of romance will remain for pseudo-historians, such as Emil Ludwig, 
at least as long as otherwise self-respecting Americans will crowd the streets and crawl 
through coal cellars to witness a fashionable wedding in St. Thomas’ on Fifth Avenue, or 
while genealogists continue to be the principal frequenters (and, fortunately, supporters) 
of historical societies. 


“Lord Acton, Study of History, 5. 
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portance of the normal and homely elements in human life,” *° the influence of 
“enduring but inconspicuous factors” in social development, the general aspects 
of society and the deeper movements and causes discernible therein, the evi- 
dence of men’s most typical and powerful motives, most abiding convictions and 
most permanent ideals, the record of social stability and peaceful progress, con- 
stitute the essential basis and vitality of true history? This claim could not, 
indeed, be properly made for mere judicial records; since law suits are abnormal 
incidents in a man’s life, and possibly pathological symptoms as respects the 
law. But the story of the protection given to his property and rights of per- 
sonality, the record of his taxes and schools and of mortgages placed upon his 
farm and home, the inventory of the estate left by him at death and the manner 
of its disposition, the record of legislative aid to health, to transportation, to 
communication through the mails, and to the physically and socially unfortunate, 
—such things are testimony of the well-considered, time tested, permanent will 
of man, and of his most important and enduring social works. As Justice 
Holmes wrote, long ago, “it is perfectly proper to regard and study the law 
simply as a great anthropological document. It is proper to fesort to it to dis- 
cover what ideals of society have been strong enough to reach that final form 
of expression, or what have been the changes in dominant ideals from century 
to century. It is proper to study it as an exercise in the morphology and trans- 
formation of human ideas.” “The history of law is the embryology of a most 


important set of ideas, and perhaps more than any other history tells the story 
of @ sace.”™ 


It is a significant fact, recognized by Lord Acton in speaking for his- 
torians (and they would hardly question his special competency to do so on this 
point), that “the jurists brought [them] that law of continuous growth which 
has transformed history from a chronicle of casual occurrences into the likeness 
of something organic.”** The jurists he referred to were, especially, three 
great Germans of the early 1800s—Savigny, Eichhorn, and Jakob Grimm. I 
think, too, that if we were to name three men who within recent years have 
done most to enrich and widen the horizon of all English history, not merely 
legal history, two of the three should probably be lawyers—Maitland and 
Holdsworth; and the third, perhaps Sidney Webb. And if one were to name a 
half dozen Europeans who have similarly enriched and expanded the study of 
social institutions generally, I should suppose that the names most seriously to 
be considered would include four other lawyers—Gierke and Ehrlich, Gény and 
Duguit. Whose influence, in liberalizing thought about social institutions, has 
in our country equalled that of Holmes; or exceeded that of Pound? 

But in all the preceding I have assumed the value of legal history. Since 
the subject has heretofore received from our law-schools, with rare exceptions, 
nothing better than lip-service, and since some law-teachers seem to deny its 
utility, while the majority seem indifferent to it, it seems desirable to consider 
the justification for what has been hitherto assumed. I am conscious that in 
these days of new art, new religions, pragmatic philosophy, and a call for a 

“J. H. Robinson, The New History, 48, 51 


” Holmes, Collected Legal Papers, 212, 290. 
“Lord Acton, Study of History, 56 and note 76 on p. 124. 
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New Deal in the social and legal order, any plea for history naturally seems, 
to some, to be incongruous. The questionings of fundamentals which beset us 
on all sides have reached, as Mr. Wormser has strikingly put it, even “the 
Sargasso Sea of the ancient law”.5? They have called for critical consideration 
of the meaning of law and its place in the scheme of social control; and Holmes, 
Pound, Cardozo, and Morris Cohen have written notable books upon this.** 
I suppose that nobody will deny of law “that the main ends of the subject are 
practical, and [that] from a practical point of view, history . .. is only a 
means, and one of the least of the means, of mastering a tool.” °** The stuay 
of law, even in the best of our law schools and even by graduate students, has 
been almost wholly determined—and certainly improperly narrowed—by this 
vocational purpose. I suppose that no man will deny that, “if the development of 
ideas and their struggle for life are the interests of the day, the interest of the 
future, the final and most important question in the law is that of their worth 

. in a more far-reaching sense than that of expressing the de facto will of 
the community for the time.” ** Nor will any man deny that judges, so far as 
they are free to apply value-judgments within the interstices of the mesh woven 
of constraining precedents, should consciously and honestly make such judgments 
in deciding between the competing social interests of which the individual liti- 
gants before them are merely mouthpieces; as Holmes ** and Cardozo have 
proclaimed. Grant that it is more important to study the social organization, the 
the business activities and the economic interests of today, in order that we 
may appraise by them the rules of our present law, than it is to determine what 
was the social organization and what were the economic interests of earlier cen- 
turies of whose experience many of our present legal “principles” of law were 
generalizations. Grant, in short, that our attitude toward the law, not merely 
of today but of the past, should be functional. Grant, too, that “the fact that 
questions of value have to be dealt” with in history “by dialectical rather than 
by statistical methods puts a limitation on the use of history for juristic pur- 
poses.” °° 


*T. Maurice Wormser, “The Development of the Law,” 23 Columbia L. Rev. (1923), 
702. For the views of a scholarly lawyer see Edwin R. Keedy, “The Decline of Tradi- 
tionalism and Individualism,” 65 U. of Penn. L. Rev. (1917), 1-22. 

*O. W. Holmes, Collected Legal Papers (1920); R. Pound, The Spirit of the Common 
Law (1921), An Introduction to the Philosophy of Law (1922), Interpretations of Legal 
History (1923), Law and Morals (1924), and many uncollected essays; Benjamin N. Car- 
dozo, The Nature of the Judicial Process (1922), Paradoxes of Legal Science (1928), and 
“Progress in the Law: a Ministry of Justice,” 35 Harvard L. Rev. (1921), 113-26; Morris 
R. Cohen, Law and the Social Order (1933). 

“Holmes, Collected Legal Papers, (1920), 224. 

* Ibid., 288. 

* Ibid., 129-30, 238-39; and citations in note 33 supra. 

* Benjamin N. Cardozo, The Nature of the Judicial Process, 15-18, 20-1, 27, 98-141, 174. 
_ ™And that, “By itself history cannot establish standards of value or of what is de- 
sirable in law. In fact, the same sets of historical facts teach different lessons to those 
who have different biases as to what is desirable’—Morris R. Cohen, “Law and Scientific 
Method,” 6 Amer, L. School Rev. (1928), 235. “Statistics would leave the effect of the 
criminal law open to doubt. Who can prove that the doctrine of master and servant, or 
the theory of consideration, helps to attain the ideal assumed? The attitude of the State 
toward marriage and divorce is governed more by church and tradition than by facts’”— 
ow Collected Legal Papers (1920), 289; see continuation of this quotation in note 68 
infra. 





no 
sor 
we 
to 

alr 


lay 


pr 
sal 
juc 
ce 


ori 
hay 
He 
(C 
ens 
wh 
fac 


Col 


arti 
not 
sigt 
fun 
Eve 
it v 
of 

nor 
abst 
give 
onl 


exp 
par 
relz 
to t 
thar 
“So 
thes 


stuc 
sum 
of | 
easi 
His 
nev 
in t 


Law 
a ve 
State 











LAW LIBRARY JOURNAL 203 


Nevertheless, a concession of all this does not imply that one either must 
or should regard historical study of the legal order as a futility °°—although it » 
is of course eminently undesirable, and fortunately itself a futility, to demand - 
that scholarship shall be solely utilitarian! Within the period of modern docu- 
mentary records, even quantitative studies and judgments of the past are pos- 
sible. In fact, it seems likely that it is only with reference to a past time—after 
study of what was done in the name of law, and study of the then existing 
state of society and thought—that we can hope to agree (whether correctly or 
not, is another question) in approving or disapproving the value-judgments upon 
social interests which it embodied in the law. With reference to our own time 
we may certainly attain fuller knowledge; but it would probably be impossible 
to reconcile our conflicting value-judgments; that is, those prejudices which, as 
already stated, have distorted the works of almost all historians. 

It is easy, and it is certainly well, to preach a “functional” study of the 
law *°—or of any other subject.*' But how is this to be made? Those who 
proclaim functional appraisals of actual present-day rules of law almost neces- 
sarily do so on the basis of their mere individual beliefs, standards, and fallible 
judgments. We lack almost everywhere exact knowledge.*? Everybody con- 
cedes (to use trite illustrations) that men cannot agree whether rigorous pun- 


°“T ike other social products, laws and legal institutions must be understood in their 
origin and their evolution and related to the successive social environments by which they 
have been conditioned, if we are to judge their present form and content objectively”— 
Hessel E. Yntema, Introduction to the English edition of Calisse, History of Italian Law 
(Continental Legal History Series, vol. 8, 1928), lvii. “If history is not to be a blind 
enslavement of the living present to the dead past, we must always be on guard as to 
what past rules are no longer suitable, and this requires, not only a knowledge of past 
facts, but also an understanding of the needs of the present as of the past”—Morris R. 
Cohen, “Law and Scientific Methods,” 6 Amer. L. School Rev., 235. 


“Its vast importance is conceded, I suppose, by all (certainly I concede it—see my 
article, “A Casebook on Legal History,” 31 Yale L. Jour., 1922, 720-733). As stated in 
note 42 supra, it began (in this country) with Holmes and Pound. “Perhaps the most 
significant advance in the modern science of law is the change from the analytical to the 
functional attitude”—Pound, in Proceedings (1919) of American Bar Association, 449, 451. 
Even Bentham said, “It is easy to form a conception of justice in the abstract, such as 
it would appear to the eyes of an infallible judge, well acquainted with the circumstances 
of the case”’—though in truth no functionalist would assume such acquaintance possible, 
nor be willing, therefore, to concede Bentham’s assumption—“but to distinguish this 
abstract justice from legal justice, would be a vain and dangerous pretension, which would 
give the judge up to the phantoms of his own imagination, and make him lose sight of his 
only true guide, the law.” A Treatise on Judicial Evidence (1825), 3. 

“Thus, Malinowski states that the functional method in anthropology “aims at the 
explanation of anthropological facts at all levels of development by their function, by the 
part which they play within the integral part of culture, by the manner in which they are 
related to each other within the system, and by the way in which this system is related 
to the physical surroundings. It aims at the understanding of the nature of culture, rather 
than at conjectural reconstructions of its evolution or of past historical events”—article on 
“Social Anthropology” in the Encyclopedia Britannica (14th ed. 1929). Attainment of 
these ends may be possible when a profound scholar observes objectively another people. 
Ex hypothesi, however, the observer cannot have a stranger’s objectivity to the people 
studied, whether primitive or similar in culture to his own land; the proposed method as- 
sumes a penetration by him into all the traditions, even, and much more an understanding 
of the objective institutions in praesenti, of the people studied. Although at first sight 
easier of application to anthropology ‘han to law (and James Harvey Robinson, The New 
History, 61, credits anthropology with being a science in a degree to which history can 


never attain), it seems doubtful how far anthropology can realize its pretensions as stated 
in the above quotation. 


, * Under the stimulus of Walter W. Cook and other members of the late Institute of 
aw at Johns Hopkins, studies of the actual working of judicial machinery (a vast, yet 


J bony small portion of the whole, field) have been made and are progressing in various 
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ishment is or is not a deterrent of crime. Lawyers are not even agreed whether 
code or case law is “more certain”; nor whether the greater certainty is de- 
sirable. “Sociological jurisprudence” gives us, itself, no way in which we can 
determine what is best for society; ** because sociology is still an aspiration. 

I repeat, that in these matters we are less helpless in dealing with the past 
than in dealing with our contemporary problems. “It is precisely because con- 
cepts” employed in law “are fixed in meaning that we can measure or determine 
the rate of change” in social judgments upon them, indicated by their changes 
over long periods of time. For example, anybody can see today that the Eng- 
lish rule of primogeniture not merely sprang from social forces of an age long 
past, but that its social effects must have been enormous in English history. And 
for evidence of a considered and universal judgment by Americans upon the 
social inexpediency of that rule, judged as for us since a hundred years ago, 
we need only go to our statute books. Outside of that evidence is there any- 
thing of value? Nothing save a few books, the queries of a one-time notable 
economist.*° To take another example, the common law system of estates in 
land is apparently rooted in the social conditions and thought of the early 
middle ages; °* but all mere discussion of this system (economic evidence aside) 
by individual students through the centuries could not compare in importance, 
as regards any value-judgments passed by them upon it, with the records of 
English and American law which show how slowly it has been altered and to 
what a slight extent (until very recent years in England) it has been abandoned. 
It is true that a more exhaustive study can be made of the present milieu within 
which an old rule still operates than of the social setting in which it originated. 
But, in appraising the rule’s desirability, what evidence exists for quantitative 
judgments adverse to it that is comparable in weight to the contrary judgment 
evidenced by the mere fact of its perdurance?® The situation is precisely the 
same in the field of government. Certainly there are portions of governmental 
activity, such as taxation, where a basis can be found for quantitative judgments 
upon a statute, and equally upon the governmental policies responsible for its 
enactment or continuance. For the most part, however, policies are condemned 
and governors ousted by votes that register merely a sum of individual pro- 
tests of qualitative character. Such is the nature of almost all functional judg- 
ments upon legal rules. Such are the judgments, just referred to—explicit or 

“Pierre Lepaulle, “The Function of Comparative Law With a Critique of So- 
ciological Jurisprudence,” 35 Harvard L. Rev. (1922), 838-58. 

“ Morris R. Cohen, article cited in note 58 supra. 


_ “Evelyn Cecil, Primogeniture. A Short History of Its Development in Various Coun- 
tries and its Practical Effects (1895)—-compare note 38 supra; J. R. McCulloch, A Treatise 
on the Succession to Property Vacant by Death: including Inquiries into the Influence of 
“uae” Entails, Compulsory Partitions, Foundations, &c. over the Public Interests 

I ‘ 

“Though we may agree or disagree as to characterizing them as “feudal”—Percy 
Bordwell, “The Common Law Scheme of Estates,” 18 Jowa L. Rev. (1933), 439. 


_ “When organized bodies of legal precepts, like the modern Roman law, are found 
going around the world and guiding tribunals in the most diverse countries and among 
the most diverse races and holding their ground for centuries, there can be no touch with 
reality in a realism which denies their significance’—R. Pound, “Law and the Science of 
Law in Recent Theories,” 43 Yale L Jour. (1934), 529. “The final cause of law is the 
welfare of society. The rule that misses its aim cannot permanently justify its existence” 
—Cardozo, Nature of the Judicial Process, 66. “Hardly a rule of today but may be 
matched by its opposite of yesterday’—ibid., 26. 
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implicit—registered in the statute books.** Of course all discoverable evidence 
of the social utility or inutility of legal institutions and rules should be sought, 
and improving social research may discover methods of ascertaining economic 
evidence for quantitative judgments; but the problem is one of immense difficulty. 


To be historically minded is the all important thing. “History sets us free 
and enables us to make up our mind dispassionately’—assuming evidence— 
“whether the survival which we are enforcing answers any new purpose when 
it has ceased to answer the old.” ® An appeal to history is the very basis of 
the functionalist’s claim that a rule is not for our time although perhaps it served 
well another. It has been the intensive study of law historically in our law- 
schools—too intensive in their opinion—that has generated our law-school 
functionalists. 


Regardless, then, of what can or cannot be done in the functional study 
of law, there is no conflict between a functional philosophy of law and a de- 
mand for its historical study. As already remarked, the results of legal rules 
and institutions are necessarily a part of their history. We may all admit that 
they are the most important part of that history, although unfortunately the 
most difficult to discover. As Dean Pound has said, “Just now it is fashionable 
in a common type of juristic thinking to make light of history, much as it was 
in the eighteenth century and for much the same reason. But the method of 
the historical school and historical method are not the same thing. Presently 
there will be need to find a basis for stability as well as to make room for 
change, and a school which seeks to reconcile stability and change on the basis 


*“As it is now, we rely upon tradition, or vague sentiment, or the fact that we never 
thought of any other way of doing things, as our only warrant for rules which we enforce 
with as much confidence as if they embodied revealed wisdom. Who here can give reasons 
of any different kind for believing that half the criminal law does not do more harm than 
good? Our forms of contract, instead of being made once for all, like a yacht, on lines 
of least resistance, are accidental relics of early notions, concerning which the learned 
dispute. How much has reason had to do in deciding how far, if at all, it is expedient 
for the State to meddle with the domestic relations? And so I might go on through the 
whole law”—Holmes, Collected Legal Papers (1920), 139. “Wherever we turn we find 
that what are called good laws are apt to be called so because men see that they promote 
a result that they fancy desirable, and do not see the bill that has to be paid in reactions 
that are relatively obscure. One fancies that one could invent a different code under 
which men would have been as well off as they are now, if they had happened to adopt it. 
But that if is a very great one. The tree has grown as we know it. The practical question 
is what is to be the next organic step. No doubt the history of the law encourages scep- 
ticism when one sees how a rule or a doctrine has grown up, or when one notices the 
naiveté with which social prejudices are taken for eternal principles’—Holmes, ibid. 280, 
continuing passage quoted in note 58 supra. “For the rational study of law the black- 
letter man may be the man of the present, but the man of the future is the man of statis- 
on and the master of economics”—Holmes, ibid. 187. But, as to this last, compare note 58 
supra. 

® Holmes, ibid. 225. “The point is that social life .. . is an organic process and not 
a mechanical contrivance. Granted that surgical, if not engineering, operations may be 
occasionally necessary, a surgeon has to reckon with the antecedents of the patient. . . 
This is where the need of a historical jurisprudence asserts itself. History in the wide 
sense is nothing else but the social experience of mankind . . . it is long since historical 
jurisprudence has passed the stage of clinging to tradition and turning away from prob- 
lems. . . . Therefore if discussions about the aims and methods of law are not to be an 
aggregate of casual remarks and outbursts of approval and disapproval, they must be fitted 
into the framework of historical experience’—Sir Paul Vinogradoff, “Aims and Methods 
of Jurisprudence,” 24 Columbia L. Rev. (1924), 55. 
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of history may play no less a part in the law of the twentieth century than 
the historical school did in that of the nineteenth.” 7° 


If American legal history is to be written, who shall write it? Beyond 
doubt, it can only be written by lawyers. Certainly they have thus far done 
little. Historians, I should say, have done more—very much more, in particular, 
for the preservation and description of our archives.** But for the exploitation 
of these, legal scholarship is indispensable. Moreover, quite apart from mere 
technical knowledge, lawyers are, by their training, particularly qualified for 
historical research. There are no mysteries whatever in historical method, as 
such. As Bernheim says, it “is really nothing else than the application of sound 
common sense” in any science, to its matter and its problems.”* “Apart from 
what is technical, method is only the reduplication of common sense.” ™* But 
beyond this, lawyers would seem to have peculiarly valuable training in the 
criticism of sources. 

First, they are necessarily historically minded. Day after day they trace 
the pronouncements by courts of their jurisdictions upon one or another prin- 
ciple of law. What the true doctrine is, and what the decision presently should 
be, can only be learned by careful consideration of what earlier decisions show 

”“The prevalence of pragmatic modes of thought has made us ripe for confident, 
creative theories of law, which rely upon analysis rather of current conditions than of the 
past as the basis of inference and decision. Certainly, these theories are sound insofar 
as they urge that the eternal is as little likely to be found in the past as in the present; 
and the criticism of the nineteenth century historical school which starts from this premise 
is unanswerable. And yet, standing only upon the footing of the present, these methods, 
analytical, psychological, sociological, or whatnot, are bound to be superficial. The legal 


tissues which they are dissecting are composed of modes of thinking, habit-patterns, if you 
please, which are in the present but of the past. They must be studied relatively; they 


must be set in the dimension of time. That is legal history. . .. If the study of law as of 
other social phenomena is to result in scientific achievement, it must develop the method 
and accumulate the materials which will enable it to control conclusions. . . . There may 


of course be no necessary nor even probable sequences in social conduct. But if there be 
such and they can be described and controlled, the discovery will have to come through 
historical and comparative studies’”—Hessel E. Yntema, in Introduction to work cited in 
note 59 supra, lvi-lvii. See James Harvey Robinson’s extremely interesting argument 
that only history can explain “why we are what we are, and why we do as we do,” The 
New History, 134, 18-20. On the immense difficulties in the way of determining whether 
a legal rule corresponded to the mores of the time and place of its adoption or enunciation 
by a given court, see comments by Lon L. Fuller on certain articles by Underhill Moore 

(the very great cost of Mr. Moore’s investigations is not referred to) in 82 U. of Penna, 
L. Rev. (1934). 453 et seq. “Nothing but a thorough knowledge of the social system, based 
upon a regular study of its growth, can give us the power we require to affect it’; “in 
all political, ll social, all human activities whatever, history is the main resource of the 
inquirer”’—Frederic Harrison, Meaning of History (1894) 19, 15. 

_ ™Historians, who seem constantly to think of Maitland as merely a historian, forget 
his own testimony that “a thorough training in modern law is almost indispensable for 
any one who wishes to do good work on legal history’—Collected Papers, 1:480. Much 
of his own writings (particularly in the Papers) can be understood only by lawyers, and 
decidedly scholarly lawyers at that. See Holdsworth, The Historians of Anglo-American 
Law (1928), 130 et seq. And see Hazeltine’s judgment on the value to Selden, as a his- 
torian, of his legal training, quoted in ibid. 131. 

™See Article by Dr. A. R. Newsome, chairman of the Public Archives Commission 
of the American Historical Association, on “Unprinted Public Archives of the Post-. 
Colonial Period: Their Availability,” 39 Amer. Hist. Rev. 682-80. 

“Lehrbuch der Historischen Methode, 2te Aufl. (1894), 118. The questions which any 
man of sense instinctively asks when he is told some alleged fact or story are precisely 
those which the historian puts to his sources. That is, he asks: Were you there? Did you 
see (or hear) that? Naturally, you would take that view? Who told you? How would 
he know? You are his friend (or enemy), anyway, aren’t you? And so on. 

“Lord Acton, Study of History, 53. 
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it to have been. In no other profession or field of study are its workers so 
constrained by the past, so restrained in theorizing and improvising (even in 
legislation) with reference only to the present and immediate, as are lawyers 
by the doctrine of stare decisis.** Tradition affects the others, but not as a 
binding rule. That the meaning of the present depends upon the past is in- 
delibly impressed upon the legal mind. Law, as “a practice,” is to no slight 
extent a practice of historical study and even historical writing. In other 
words, lawyers are necessarily trained to realize, at least, the social bedding of 
legal institutions, and are constantly reminded (at least) of the social effects of 
legal rules. 

Secondly, lawyers are trained in the careful use of words. It was the 
opinion of Condillac that intellectual progress depended entirely upon the use 
made of language. So far as regards advance in legal science, any teacher of 
law must concede considerable merit to the suggestion. Surely there is nothing 
in other social disciplines than law that compares with the lawyer’s training in 
the scrutiny of words—whether of a court, a deed, a will, or a witness—tested, 
as are all his interpretations and contentions, in competitive argument and by the 
judicial decision given thereupon. ‘Much of what passes as social science is,” 
as Morris Cohen has said, “just exercise in technical vocabulary.”"* Whatever 
may be its dangers, this training of the lawyer is his great strength as a re- 
porter either of what law is or has been. 

Thirdly, lawyers are trained in discriminative appreciation of the value of 
evidence. The rules of common law pleading, designed to narrow the conten- 
tions of litigants to a single and exact issue, were not, it is true, well adapted 
to the discovery of all the truth surrounding a dispute; nor calculated there- 
fore to do, immediately, complete justice.*7 Their object was to make the issue, 
and the evidence thereto relating, understandable by a jury of ordinary men. 
Nevertheless, a study of the principles of pleading (and the displacement of 
the common law system by that of the codes has only partially relieved prac- 
titioners—and scholarly lawyers likely to write history, not at all—of the neces- 

* Important recent discussions of this doctrine have been made by Herman Oliphant, 
“A Return to Stare Decisis,” in the Handbook (1927) of the Association of American Law 
Schools, 61-87; Karl N. Llewellyn, Praejudizienrecht in Amerika (1933, based on lectures 
delivered in Germany) ; Max Radin’s review of Llewellyn, “Case Law and Stare Decisis,” 


33 Columbia L. Rev. (1933), 199-212; Lon L. Fuller’s review of Llewellyn, 82 U. of Penna. 
L. Rev. (1934), 551-53. 

* Article cited in note 58, p. 232. He adds with equal aptness, “or mere plausible im- 
pressionism, without any critical methods for testing data or accurately determining whether 
certain assumed results are really true.” This is, indeed, largely true of law, also; but the 
test of the forum is at least of some value. The lawyer’s exactness in discriminations and 
demands for evidence seem to be responsible in considerable part for the charge of “legal- 
ism” that is constantly made against him. Insistence upon care in the use of language 
does not in the least imply belief in unchanging legal concepts; disagreement with them 
is ineffective if vaguely expressed. Twenty years of law teaching has convinced me that 
the employment by judges of vague and slovenly expression has been a more harmful 
factor than careless or inadequate thinking; the thought and the decision are better in 
countless cases than is their expression in the court’s opinion. 


* For example, A might recover Blackacre of B on the strength of a title better 
than B’s, yet C might in a subsequent action recover it of A. In the A-B case, as a matter 
alike of pleading and evidence and substantive law, nothing of the A-C situation could be 
introduced. Probably this was and remains good sense; justice is probably best so served, 
despite the possibility of more than one action. But all sorts of short-cuts—interpleader 
of parties, pleading equitable defences to legal claims in a legal action, and so on—mark 


modern departure from the law’s originally rigid general theory, boti in pleading and in 
substantive law. 
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sity of a knowledge of the abandoned system) is certainly calculated to give an 
exact training in the logical analysis of men’s disputes. It is also true of our 
rules of evidence, which are mainly rules of exclusion, that they exist for the 
purpose just stated. But, here again, a mastery of the principles relating to 
the exclusion of hearsay evidence and insisting upon the production of the best 
evidence applicable to a given point (and the various minor rules illustrating 
those general principles) is certainly calculated to cultivate powers useful in 
the critical evaluation of historical sources. The law as already stated, deals to 
a large degree with manifested and recent events. What training could be 
better calculated to make one conscious of the inaccuracies of human observa- 
tion and human speech, or better calculated to warn one against the distorting 
influences of dishonesty, infatuations, and mental quirks, than a knowledge of the 
legal methods of examination and cross-examination of eye and ear witnesses 
of even such manifested and recent facts? “If scientific method be a way of 
avoiding certain human pitfalls in the search for truth, then the law surely 
compares favorably in these respects with other human occupations.” *® 

Fourthly, although historians have certainly been more or less conscious 
of the difficulty of distinguishing value-judgments from statements of bare 
fact," I am confident that at least our law-teachers have had particularly able 
warnings of the dangers lurking in this problem; better warning, I venture to 
believe, than have the members of the American Historical Association.*®° 

In short, no better training than the law’s can be had for the illustration 
and emphasis of those principles of objectivity in selecting facts, accurate per- 
spective in studying them, logical distinction between the relevant and irrelevant 
and between the important and the trivial, and accuracy of statement, which are 
vital to excellence in historical writing. In my opinion Frederic Harrison was 
justified in choosing a lawyer (though it is true that Harrison was himself 
of the guild) to instruct the Oxford tutor in the proper guidance of the history 
student entrusted to the tutor’s care.** 


True, unbiased presentation is another desideratum; and the lawyer’s argu- 
ments, as distinguished from his office studies, are necessarily special pleadings 
on one side of a contested issue. I realize, too, that some may say of legal 
training that it makes men too much creatures of routine; inclines them to 
accept too readily the control of the present by the past; reduces them to the 
subjection of the word in forgetfulness of the spirit; and therefore correspond- 
ingly unfits them to be scientific historians. These criticisms seem to be exag- 
gerated. A lawyer may, indeed, be inclined to regard any institution, concept, 
or rule which has stood for centuries as consistent with the fundamental desires 
of society, and therefore prima facie adapted to its needs.8* What of it? He 
is the guardian of society’s well considered fundaments; the heavy burden of 


™ Morris R. Cohen, “Law and Scientific Method,” 6 Amer. L. School Rev., 232. And 
compare note 20, supra. 


“J. B. Bury, Selected Essays, 27. 


“Walter W. Cook, papers cited in note 16; Herman Oliphant, “Facts, Opinion, and 
Value-Judgments,” 10 Texas L. Rev. (1932), 127-39. 
* Meaning of History, 136-45. 
“A statement of the conservative views of an excellent lawyer and very scholarly law 
— _ > be found in Floyd R. Mechem, “The Changing Social Order,” 15 Mich. L Rev. 
, 185-204. 
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proof is on those who challenge their accepted expression. Doubtless lawyers 
have the defects of their qualities, and in matters of public policy some will 
always charge them with “legalism”; but for the purpose of discovering and 
presenting historical fact, their qualities would seem to have few defects and 
many virtues. Far from believing that an intelligent lawyer is inclined to over- 
emphasize the value of precedent, or stick at words in his estimation of institu- 
tions, or to be the victim of habits of special pleading, I would suggest that 
his daily work makes improbable such weaknesses. As regards alike his emo- 
tions and partialities and the possible fallacy of his judgments, at least his 
training tends to make him conscious of them. The responsibility under which 
he acts in every law suit or in the writing of every opinion,®* the constant sub- 
jection of his views to challenge and appraisal, necessarily have this effect. 

But, aside from all this, the acts of legislators and opinions of judges can 
be subjected to the same personal evaluations as those to which a statesman is 
subjected by historians, who look to private letters for revealing glances of his 
inner nature, and to those and to his public writings for a record of his social 
and economic prepossessions.** Remembering, too, what has already been said 
of the records of the legal order upon whose exploitation legal history must 
depend—what has been said of them, I mean, as an unimpeachable picture of 
the normal conduct, expression of the permanent interests, and record of the 
serious achievements, of men—it seems evident that whatever truth may inhere 
in the criticism just stated is more than offset by the fact that one who lives in 
those records cannot well be an easy victim of ’ologies, ‘isms, fortuitous and 
transient enthusiasms, narrow causes, and personal biases. 


And now, lastly, what are the tasks to which legal history may, in the 
United States, address itself? The question is simply answered, in a way, for 
so little has been done that almost anything may be done. 


No dependable history of American law in general can possibly be written 
for many years. But this condition constitutes the challenge that must be met.® 
An immense amount of secondary material is already in print in law reviews 
and in the reports of bar associations.8® Much secondary material, also, has been 
published by historical societies. For this, and of the material in legal period- 


_ Indeed, even as regards laymen something of the same is true: “there is a difference 
in degree between thinking for legal purposes and thinking for ordinary purposes. The 
‘felt difficulty’ in the legal situation is one so deeply involving one’s interests that litigation 
is at least thought of as a possibility’—Nathan Isaacs, “How Lawyers Think,” 23 Columbia 
L. Rev. (1923), 555. 

_™ Haines, “Personal, Political and Economic Influences in the Decisions of Judges, 17 
Illinois L. Rev. (1922), 97. On such judges as Eldon, Ellenborough, Mansfield, there is 
of course an abundance of material. Addresses by judges to neophytes at the bar are par- 
ticularly illuminating. In Lord Acton’s description of his private library we find the fol- 
lowing: “Letters, because they give the means of knowing character, as a man is not 
better than his word, and generally betrays low-water mark in his undraped private cor- 
respondence. About two thousand moderns, since Petrarca, may be known and judged 
in this way”—Selections from the Correspondence (Figgis ed., 1917), 233. Action had more 
than sixteen hundred volumes of this type. 

“John Vance, “American Legal History A Challenge,” Essays Offered to Herbert 
Putnam (1929), 492-07. 


* In 15 law reviews an average of at least 200 pages has been printed annually during 
the last five years. An average of over 900 pages was found for legal history, jurispru- 
dence, and comparative law. There was very little on the last, and the line between the 
others is often difficult to draw; the material on jurisprudence, moreover, often yields very 
valuable historical suggestions. 
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icals, there are helpful but incomplete bibliographical guides.*’ Substantial 
monographs on the courts and the law have been attempted for a few states. 
Much biographical material exists on the bench and bar; but, with some notable 
exceptions,** most of it is too laudatory, anecdotal, and uncritical to be of 
definitive value. A vast amount of research available in the law reviews on points 
of doctrinal development contains, unfortunately, only very rarely any distinct 
historical treatment. Hidden away in successive editions of American classics 
like Kent and Story and Wigmore, in American editions of English classics such 
as Jarman’s Wills and Smith’s Leading Cases, there can be found other short 
cuts to some knowledge of the historical development of doctrine. In technical 
works on special legal topics it will also often be found that their authors have 
introduced into prefaces, appendixes, or special notes considerable information on 
the history of those subjects in their particular states. Stimson *® contains no 
historical information on statutory law; most of our revised and compiled 
statutes little or none; Miss Hasse’s volumes published by the Carnegie Insti- 
tution *° are, within their limited field, much more useful. If the journals of 
the legislature in Pennsylvania are typical of others, there exists in them (in 
committee reports) a mine for legal history of exceeding wealth. All this illus- 
trates the absolute necessity of complete bibliographies. It may safely be as- 
sumed, however, that until many state bibliographies have been prepared no 
scholarly general bibliography of American legal history will be possible. The 
totality of works from which historical information may be in some way de- 
rived is indubitably amazingly great in our larger and older states.** A _ pre- 
liminary general working bibliography, to stimulate and aid research, might 
however well be prepared by the Association of American Law Schools or 
otherwise. A supplement to the Select Essays on Anglo-American Legal His- 
tory ** should also be published. 


* The Index to Legal Periodicals; A Bibliography of American Historical Societies 
through 1905 (Report for 1905 of the American Historical Association) ; a General Index 
to Papers and Annual Reports of the American Historical Association, 1884- 1914 (Report 
for 1914); and since 1906 (with some material earlier) an annual bibliography of Writings 
on American History, a general index to which series is now in preparation. It is probable 
that the general indexes to periodicals, beginning with Poole, must also be utilized. 

* Such as Charles Warren’s History of the American Bar (1911) for general history; 
Frederick C. Hick’s Men and Books Famous in the Law (1921), some of the sketches 
in William Draper Lewis’ (ed.) Great American Lawyers (8 vol’s., 1907-09), and (occasion- 
ally only, since most sketches are too brief to permit of definitely critical treatment) in the 
Dictionary of American Biography, for individual biography. No doubt there are many 
scattered essays of very real value. Miss Margaret E. Norton, Chief of the Archives Di- 
vision of the Illinois State Library, has made great progress upon an index of all refer- 
ences in Illinois official records to public men of that State. What other archivists or state 
librarians have done is, unfortunately, to me unknown. 

"Frederic J. Stimson, American Statute Law (2 vols., 1886 and 1892; the second 
dealing solely with corporations and no longer of value.); with a First Supplement to 
Volume 1, (1888) 

® Adelaide R. Hasse, Index of Economic Material in Documents of the States of the 
United States; 15 volumes or pamphlets (1907-23) on 13 states, including 3 volumes of 
1711 pages on Pennsylvania. 

"Some 12,000 titles have been collected by me for Pennsylvania in an incomplete sur- 
vey of Philadelphia libraries; what the total for the state may be, and what the residuum 
found to be really useful for legal history when all books have been examined, it is im- 
possible to predict. 

IF sgn H. Wigmore et alia (ed’s), Select Essays in Anglo-American Legal History 
(3 volumes, 1907-09), edited by a committee of the Association of American Law Schools. 
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Monographs on various topics of particular importance are seriously needed. 
Studies of the law of the local courts in England in the first century of Ameri- 
can migration have been suggested by various scholars (William H. Lloyd, 
Julius Goebel, and others) as absolute prerequisites to a sound approach to our 
own legai history. In the home field we need in every state studies of the 
relations between equity and non-equity law; *%* of the processes by which law 
has actually been administered by judge and counsel and jury (with honest 
treatment of all operative influence) ; of the history of land titles—which record 
perhaps the greatest speculation the world has ever known, and throw sardonic 
light on democratic theories; of the history of the mental element in legal 
liability ;°* of the relations between real and personal property and tendencies 
toward their unification; and many others. In some states the special influences 
of foreign law offer historical opportunties of exceeding interest.° We need 
scholarly histories of the judicial system in every state, and of the executive 
departments of their governments.** Very*much of Dean Ames’ remarkable 
work dealt with the history of the common law actions when they had been in 
a very large part of the country supposedly abolished. A study of their con- 
tinuing enormous influence everywhere today, abolishment notwithstanding, is 
needed in every state. Likewise histories of the bench and bar. In short, 
opportunities are infinite. 

But it is, of course, the problem of sources that is most important, and it 
is this which dampens our ardor.** Even the printed judicial sources have been 
very inadequately exhausted by legal historians.** As for unpublished sources, 
I have recently (in a circular distributed among lawyers in behalf of the Ameri- 
can Legal History Society) attempted succinctly to characterize conditions as 
they now are: 


The sources of American legal history are, very largely, inaccessible. 


Much of colonial legislation was never printed. Of printed legislation there 
exists no general index, and only few and inadequate indexes for individual 
colonies. Save for Stimson’s very imperfect yet indispensable digest of 1886 
(and two other aids of lesser scope) our state legislation is an untraversable 
wilderness down to 1925. Of colonial court reports hardly any are 


“Examples of what can be done are the essays by Sidney G. Fisher, “The Adminis- 
tration of Equity Through Common Law Forms in Pennsylvania,” in 2 Select Essays in 
Anglo-American Legal History (1908), 810-23—see text, infra on Pennsylvania statutes, 
p. 25; Edwin H. Woodruff, “The History of Chancery in Massachusetts,” 5 L. Quart. Rev. 
(1889), 370-86; George C. Butte, “Early Development of Law and Equity in Texas,” 26 
Yale L. Jour, (1917), 699-709); Bryant Smith, “Legal Relief against the Inadequacies of 
Equity,” 12 Texas L. Rev. (1932), 109-26; Percy Bordwell, “The Resurgence of Equity,” 
U. of Chicago L. Rev. (1934) 741-51. 

“See note 26 supra. 

* See the essay by Professor H. Milton Colvin on “Elements of Roman and Germanic 
Law in the Law of Canada and the United States,” which will appear in the Acta Academiae 
Universalis Iurisprudentiae Comparativae, in a section of which Congress, held at The 
Hague in 1932, it was read; and my comments in criticism thereof reported in Edouard 
Lambert, Le Congrés International de Droit Comparé de 1932: les Travaux de la Section 
Générale (Annales of the University of Lyon, fase. 45, 1934), 78-84. 

Miss Margaret E. Norton (note 88 supra) has also made much progress in assembling 
the official records bearing upon this subject for Illinois. Apparently the only publication 
in this field is that of Benjamin F. Shambaugh, A Guide to the Administrative Depart- 
ments, Offices, Boards, Commissions, and Public Institutions of Iowa from . . . 1838 to 

- 1897 (Historical Department of Iowa, 1907). 

"Compare Eldon R. James, “Some Difficulties in the Way of a History of American 
Law,’ 23 Illinois L. Rev. (1929), 683-88. 

See Roscoe Pound, “New Possibilities of Old Materials of American Legal History,” 
40 W. Va. L. Quar. (1934), 205-11. 
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in print. The reports of almost all present-day lower courts are of course 
likewise unprinted, undescribed, and unknown. And unprinted are prac- 
tically all the other records . . . which embody our settled social organiza- 
tion under law. . . . Much work has been done since 1900 by the American 
Historical Association and other societies in providing inventories of state 
and, to a limited extent, of county archives. .. . Much more remains undone, 
however, than has been accomplished in the mere matter of description. 
Even more important is the problem of preservation. A very large part 
of colonial judicial records have perished; a large part of the early records 
of our younger states have already disappeared; and nobody unacquainted 
with the subject can imagine the ravages of fire, moisture, neglect and 
spoliation to which records now in existence are still subjected. 


You will understand that any present “plans” of the Society referred to 
must necessarily be rather those of ultimate ends than of immediate objectives, 
‘Of the latter, the publication of judicial and other records, upon whose study 
a history of our legal development emay ultimately be based, is unquestionably 
primary. In the publication of colonial judicial material a promising beginning 
has been made,®® but no more. It is a task which must extend over many years 
and which should be performed by that Society, with complete disregard of any 
immediate utilitarian objectives. But there are other tasks whose performance 
it may well seek to bring about through other organizations more closely asso- 
ciated with the law’s practical problems. It is to these that I would call your 
special attention. 

First, we should have for every state a scholarly bibliography of its legal 
history; not alone a bibliography of statutes, nor of the history of legal doc- 
trines and of the law’s large divisions, but a bibliography of the history of the 
entire legal order. Manifestly, aside from the statutes, the compiler cannot be 
assured of discovering all material dealing with local legal history unless the 
work includes the listing and examination of all legal writings of members of 
the bar, and of all writings about members of the bar which throw sidelights 
upon legal history. For the ultimate accomplishment of this work it should 
therefore be possible to enlist the aid of the bar association in every state. 

Secondly, we need a historical index to the legislation of every state. We 
know something of the spread of constitutional novelties throughout the coun- 
try; next to nothing of the spread of legislative innovations. Such an index 
would not be without utility to the practicing lawyer and the judge; its over- 
whelming importance for the student of legal history is'evident. I happen to 
know of only one state (Illinois) for which one was ever prepared.’ As re- 
gards the original thirteen states, the index must include the colonial period. 
Aside from its value in revealing our larger and more conscious departures from 
the English law, colonial statutes contain a very great amount of economic, 
notably of sumptuary, legislation,*°* and much other material of exceeding in- 

” See Richard B. Morris, “The Sources of Early American Law: Colonial Period,” 40 


W. Va. L. Quar. (1934), 212-23, and Charles J. Hilkey, “The Unpublished Sources for 
Early American Legal History,” ibid 224-220. 


™ Eugene L, and William L. Gross, An Index to all the Laws of the State of Illinois, 
both Public and Private, which are not printed at Large in Gross’s Statutes of 1869 ..+ 

1818 to 1869 (Springfield, 1869). This book is very rare. 
See, for example, John Dickinson, “Economic Regulations and Restrictions on Per- 


sonal Liberty in Early Massachusetts (1630-75).” Proceedings of the Pocumtuck Valley 
Memorial Association, Vol. 8, pp. 485-525 (1927). 
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terest to social historians. With reference to purely legal history, it may be 
noted that in Pennsylvania, where the history of equity is peculiar and an 
equity system was not perfected until 1837, some 700 statutes have been found 
by which the legislature, sitting literally as a General Court, gave-equitable re- 
lief before that date under practically all heads of equity jurisdictions. 

Thirdly, we need an enlarged and perfected Stimson. And this should not, 
like Stimson’s work and like almost all of our revised and compiled statutes be 
devoid of, but should be replete with, historical information. That information 
could readily be secured for any states in which a historical index of legislation 
had previously been prepared. 

Fourthly, it is essential to promote in every way the security of existing 
records and the betterment of archival practices. In view of the great services 
rendered in this cause both by the American Historical Association during the 
last forty years and by many state librarians and archivists, it might seem a 
work of supererogation for anyone even to refer to this—and immodest for one 
to do so who, like myself, is relatively ignorant of the work already done. But 
decay and destruction are continuous; and the inventories heretofore prepared, 
immensely valuable though they be, are in most of our states very inadequate 
for our needs.’ It is impossible to overestimate the need of going forward. 


I am fully conscious of my temerity in suggesting that the two Associations 
in whose joint meeting I am making these remarks should render active aid to 
the projects of another body. It can hardly be denied, however, that large 
sums have been devoted in some states to archival and other state publications 
of historical nature whose value is assuredly much less than some of those to 
which I have just called attention. No apology should be necessary for sug- 
gesting that at least the compilation of the complete official records of men who 
have occupied executive, legislative, and judicial office in each state, and the 
preparation of a historical index to its legislation, are tasks which state libra- 
rians and archivists are particularly well qualified to perform. Nor does it seem 
possible to err in assuming that the immense utility of a new and better Stim- 
son *°* for judges, practitioners, legislators, and historical students of the law 
must make its eventual preparation a matter of lively interest to both of your 
Associations. With very great appreciation of the honor you have done me in 
according me the privilege of appearing before you, I commend these tasks to 
your earnest consideration, and (trusting this is no impertinence) adjure you 
to give your aid in securing their initiation and completion. (Applause). 

* For Pennsylvania this is evidenced by a comparison of the archive inventories for 
Philadelphia county recently prepared in the state-wide survey directed by the State Archiv- 
ist, Dr. Curtis W. Garrison (see this volume, —), with the inventory published by Dr. 
H. V. Ames and Dr. Albert E. McKinley in the Report of the American Historical Asso- 
ciation for 1901 (vol. 2, pp. 231-344). The greatest deficiency in existing inventories is, 
however, the entire absence of these for county archives in most states (Illinois, California, 


and Pennsylvania being notable exceptions) ; compare Dr Newsome, article cited in note 72 
Supra. 

_. '“ This work can, however, not be done in forty-eight separate offices, though invaluable 
aid could be rendered in every State Library to its compilers. It would require a very 
careful formulation of general plans precedent to the initiation of actual work. It should 
be supervised by experts in the different fields of law. Constant consultation between the 
actual workers, and with their supervising experts, would be essential. Consequently, the 
work must probably be done in one or two places where library facilities and other cir- 
cumstances are particularly favorable. 
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LAW LIBRARIANS AND AMERICAN LEGAL HISTORY 


Professor Philbrick’s scholarly and stimulating address presents an appro- 
priate challenge to all law librarians. The law library profession, long dedicated 
to the work of collecting and preserving books and records, has been always 
strongly devoted to its further duty—that of making accessible much valuable 
material through the preparation of Indexes and Bibliographies. In the past, 
considerations of time, of funds, and more often lack of appreciation by others 
of the utility of such work, have restricted advancement of this type of service. 
But, now, coincident with a fuller recognition of the work of law librarians, 
there come many suggestions and earnest solicitations which invite competent 
fulfillment by the law librarians. 

Working in the shadows of their stack-rooms and treasure-rooms, secure 
in their own firm faith of the value of their tasks, the law librarians have already 
made important bibliographical contributions, but much yet remains to be done. 
Professor Philbrick has pointed out certain specific projects through the com- 
pletion of which the librarians may give great assistance to research in the field 
of American Legal History. 

The address is especially inspiring to those members of the American Asso- 
ciation of Law Libraries who, for several years, have advocated! the establish- 
ment of a permanent secretariat which will be active in sponsoring and directing 
the execution of research projects similar to those suggested by Professor Phil- 
brick. 

We shall look forward to the early announcement of the initiation of some 
of these tasks by both the American Association of Law Libraries and the Na- 
tional Association of State Libraries.’ . i> oe 


REPORT OF THE COMMITTEE ON NEW MEMBERS + 
President Vance: (Report of the Committee on New Members). 


“It is with regret I find it is not possible for me to attend the Annual 
Meeting of the American Association of Law Libraries. 


*See Report of the Committee on the Roalfe Plan L.L.J. 25:178 at 181-182: “* * * there 
are many other bibliographical tasks which would serve useful purposes in connection with 
any number of special subjects. There is probably no field in which an informed and in- 
telligent professional group of law librarians could be of greater service to their special 
public.” See also L.L.J. 27:133 at 134; and L.L.J. 27:180-181 (permanent secretariat estab- 
lished by vote of the American Association of Law Libraries). 

* The State Librarians have already taken the lead in an important bibliographical work, 
which, while it is not in the nature of a comprehenstve bibliography, and is not intended as 
such, will be extremely useful. Through the Public Document Clearing House there was 
published in February, 1934, a Preliminary Check-List of Session Laws, 1850-1933. A 
Preliminary Check-List of Session Laws prior to 1850 is now in preparation. The publica- 
tion office of the Clearing House is at the H. W. Wilson Company, New York City; the 
editorial office under the direction of Herbert O. Brigham and Miss Grace E. Macdonald 
is at Room 207, State House, Providence, Rhode Island. Edward H. Redstone, State Li- 
brary, Boston, Massachusetts is the disbursing officer. 

The undertaking of the project was made possible by a grant from the Carnegie Cor- 
poration, November 1931. 

‘This report, submitted by Lawrence H. Schmehl of the New York County Lawyers’ 
Association, was read by President Vance at the Monday Afternoon Business Session held 
during the Twenty-Ninth Annual Meeting of the American Association of Law Libraries, 
June 25, 1934, Montreal, Canada. See L.L.J. 27:75. 
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Will you be good enough to present on my behalf the report on new 
members, most of whom joined as a result of personal solicitation by other 
members. 

I feel certain the coming year will show even a larger increased percentage 
of new members due to the splendid efforts and appeal of our worthy president, 
Mr. John T. Vance.” 

The list of new members follows: 


Life Members 


Marshall, Mrs. W. F., Jackson, Mississippi. 
Schenk, Frederick W., Harvard Law School Library, Cambridge, Massachusetts. 


Regular Members 

Blackmer, Mrs. Frances, State Library, State Capitol, Oklahoma City, Okla. 

Block, Edna L., Law Library, Appellate Division, Rochester, New York. 

Clynes, James A., Supreme Court, Appellate Division Library, 27 Madison 
Avenue, New York, New York. 

Dean, Lois H., Law Library, Appellate Division, Rochester, New York. 

De Wolf, Richard C. Library of Congress, Washington, D. C. 

Fisher, Miss M., Scientific Library, United States Patent Office, Washington, 
oe hn 

Fistere, Charles M., Law Library of Congress, Washington, D. C. 

Friend, W. L. Jr., Law Library of Congress, Washington, D. C. 

Gsovski, Vladimir, Law Library of Congress, Washington, D. C. 

Gummere, John C., Law Library, Yale University, New Haven, Connecticut. 

Haines, Tella C., Supreme Court Law Library, Indianapolis, Indiana. 

Harrison, William Henry, Law Library of Congress, Washington, D. C. 

Hern, Peter, Association of the Bar Library, New York, New York. 

Hill, Ruth A., University of Detroit, Law Library, Detroit, Michigan. 

Hoard, Mary G., University of Washington, Law Library, Seattle, Washington. 

Huff, Thomas M., Law Library of Congress, Washington, D. C. 

Johnson, Bessie Margaret, Law Library, University of Michigan, Ann Arbor, 
Michigan. 

Johnston, Lucile, Nathan and Henry B. Cleaves Law Library, County Court 
House, Portland, Maine. 

Kojouharoff, Constantine D., Law Library of Congress, Washington, D. C. 

Ladd, Mary B., Law Library of Congress, Washington, D. C. 


Mann, James DeValse, Law Library of Congress, Washington, D. C. 

Mathews, Mrs. Lena May, West Virginia University, College of Law Library, 
Morgantown, West Virginia. 

Matthews, M. Alice, Carnegie Endowment for International Peace, 700 Jackson 
Place, Washington, D. C. 

McCombs, Nelson W., New York University Law School, New York, New 
York. 

McGregor, Malcolm, Law Library of Congress, Washington, D. C. 

Morrison, Pauline, McGill University Law Library, Montreal, Canada. 


Nantel, Maréchal, Advocates’ Library, Montreal, Canada. 
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Nichols, Lewis, The George Washington University Law Library, Washington, 
D.C. 

O’Holloran, D. N., Lincoln Building, New York, New York. 

Orman, Oscar C., University of Washington Law Library, Seattle, Washington. 

Ott, Majorie, Minneapolis Bar Association, Minneapolis, Minnesota. 

Pimsleur, Meira G., Columbia University Law Library, New York, New York. 

Powell, George Livingstone, The George Washington University Law Library, 
Washington, D. C. 

Reyman, Arthur E., Library of Congress, Washington, D. C. 

Riggs, Laurie H., Library Company of Baltimore Bar, Baltimore, Maryland. 

Sartz, Kirsten, Association of the Bar Library, New York, New York. 

Stoddard, Phebe, New York, New York. 

Vaughan, Robert, Law Library of Congress, Washington, D. C. 

Watts, Irma A., Legislative Reference Bureau, Harrisburg, Pennsylvania. 

Wilkinson, Vernon, Law Library of Congress, Washington, D. C. 


Associate Members 

Banks, Samuel M., John Byrne & Company, Washington, D. C. 

Hildreth, Margaret 5., Boston, Massachusetts. 

McCloud, Imri L., Statute Law Book Company, Washington, D. C. 

Noel, F. Regis, President, District of Columbia Bar Association, Transportation 
Building, Washington, D. C. 


MEMORIALS IN MAINE REPORTS 


Henry E. Dunnack, State Librarian, Maine State Library, Augusta, Maine, 
has written to the Editor giving the following additional citation’ to Maine 
Memorials : 


“An index to the biographical and memorial material contained in the 
MAINE Reports: Maine Library Bulletin, volume 16, number 3, January 
1931, pages 62-64.” 


MEMORIALS, RULES OF COURT, ADMISSIONS TO THE BAR AND 
OTHER INTERESTING MATERIAL, IN CALIFORNIA REPORTS, 
VOLUMES 1-219 


Indexed by Rosamond Parma, Berkeley, California 


MEMORIALS 
I RAPT LOI SOO CELE RIO COTE PE OT 215 :777-792 
i i PD Cnccccccapacuonededanehnshéadeartaees 26 :i-vii 
sn kh nea obeleckhebebedeibunabeaeeleels 168 :799, 801-804 
oa a, os oi oe dlaomtam nese anthaens 139 :731-734 
ee I i sa bi cn etieedadbelsctdwidaabdidasabioes 43 :ix-x 
IE SI NOOR. dics oc owb seu eindes vapadevecbcebheucde 44 :xi-xiii 
ye ee pet anes 44 :XXV-Xxx 
Oy REE Og? er aN 140 :713-718 
Field, Mr. Justice (Stephen Johnson)...........ssccecceceees 123 :699-701 





*See L.L.J. 27:77 for citation to Memorials in Maine State Bar Association Report 
(1926-27) pages 107-110. 














In. 


ion 


ne, 
ine 


the 


ary 


ND 


port 





LAW LIBRARY JOURNAL 


Pics, (es TI oh ies éXthis ds ine dede as benreinesaues 143 :701-703 
SER, TEC Fas cv on0cs Sndacctccsibgccéocsdenyesenus 52 :xix-xxvii 
Harrison, Hon. Ralph Chandler............... cece ecceeeeees 176 :809, 811-815 
Ratan, WE Pes oc ccc cc ccdetscccccccddnecepadstuaees 201 :775-780 
ERR: DOR PO Boinx kv vein's $b cine Vad ahebep eek ereesian 201 :775, 781-785 
Re, TT Gio on. c00.6in00s0ssce cbccentesesipaacsesenent 182 :787, 7890 
McFarland, Thomas Bard........cccccsccsccccccvcccccccccces 154 :807-809 
Ge, NE TI 55 i 585. 6  6nb.g descents cues whocaepeuee 68 :655-660 
McKinstry, Elisha Williams... .........cccccscccccsscoccscces 141 :745-749 
Melvin, Hon. Henry Alexander............ccccceccccceeccces 182 :791, 793-797 
Dinesiands TOMAst TOME Foi onc oan sidiece Jac vcs abu decbseuoe ce 68 :649-654 
enter Wien TD Bee nue shcnndveststeqcckssenVasspadannt 8 :iii-v 
eRe, PRIN Ria vkunedncadeseddsend decnashanddbedhiedeneen 82 :661-669 
EGG, THOR, i sa scccccedcccesesececuieeespipendanhes 44 :XV-xxiii 
ean DEON WANE ou. tcp ece chs coseeems das dened Menecaia 101 :679-680 
PUN, COON Ds n 5s. ences davies cbavsaceessaadienuces 175 :815-816 
Be, NK, ED Bias 6 Fala ds cSs cccocddvevenesssneicole 215 :777-792 
Shafter, Ex-Justice Oscar Lovell..........ccccccecccssccccecs 47 :xili-xix 
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Cases affirmed, overruled, commented on, etc, Tables of 

24:727, 25:713, 26:719-720, 27:738, 92:xx, 93:Xviii, 94:xix, 95:xix, 96:xix- 
XX, 97 :Xix-xx, Q8:xix-xx, 99:xxi, 100: xxi, IOI :xx, 102:xix-xx, 103:xix, 104: 
xix, I105:xix, 106:xix, 107:xix, 108:xix, 109:xvii, I10:xix, III :xviii, 112 :xviii, 
113 :Xviii, 114 :xviii, 115 :xviii, 116:xviii, 117:xviii, 118:xvii, 119:xviii, 120 :xviii, 
I21:xviii, 122:xx, 123:xix, 124:xviii, 125:xx, 126:xviii, 127:xix, 128:xix, 
12Q:xix, 130:xix, I31:xix, 132:xix, 133:xxi, 134:xxi, 135:xxi, 136:xxi, 137: 
XX, 139:Xx, 140:xviii, I41:xix, 142:xix, 143:xix, 144:xviii, 145:xix, 146:xix, 
147 :xvii, I50:xvi, 151 :xvi, 152:xvi, 153: xvii, 154:xvi, 155 :xvi, 156:xvi, 157 :xvi, 
158:xvi, 159:xvi, 160:xvi, 161 :xvi, 162: xvii, 163:xvii, 164:xviii, 165:xvii, 166: 
xvii, 167:xix; 168:xix, 169:xix, 170: xvii, 171 :xix, 172:xix, 173:xix, 174: 
xix, 175:xix, 176,xix, 177 :xix-xx. 


Cases not reported, Tables of 

13 :650, 15 :647, 16:642, 17:703, 19: 778, 20:737, 21:766, 23:703, 24:728, 25: 
714; 26:710, 27:737-8, 38:x, 39:x, 40:x, 63 :xix-xx, 64 :xvii-xviii, 65 :xix-xx, 66: 
Xvii-xix, 67 :xix-xx, 68:xix-xx, 69:xv, 70:xix-xx, 7I:xxi, 72:xxi-xxii, 73 :xix, 
74:xix, 75:xvii, 76:xix, 77:xix, 78:xix, 79:xix, 80:xvii, 81 :xix, 82:xix, 83 :xix, 
84:xxi, 85 :xxi, 86:xxi, 87:xxi, 88:xxi, 89:xxi, 90:xxi, OI :xxi, 92:xix, 93 :xvii, 
04 :xvii, 95:xvii, 96:xvii-xviii, 97:xvii- xviii, 98:xvii-xviii, 99:xvii-xix, 100: 
XVii-xix, IOI :xvii-xix, 102:xvii-xviii, 103 :xvii-xviii, 104:xvii-xviii, 105 :xvii, 
106 :xvii-xviii, 107 :xvii-xviii, 108:xvii- xviii, 109:xvi, 110:xvii-xviii, III :xvi- 
Xvii, I12:xvii, I13:xvii, 114:xvi-xvii, 115 :xvii, 116:xvi-xvii, 117 :xvii, 118:xvi, 
11Q:xvii, 120:xvii, 121 :xvii-xviii, 122: xviii-xix, 123:xviii, 124:xvii, 125 :xix, 
126:xvii, 127 :xviii, 128:xviii, 129:xviii, 130:xviii, 131 :xviii, 132:xviii, 133 :xix- 
XX, 134 :Xix-xx, 135 :xix-xx, 136:xix-xx, 137:xix, 138:xix, 139 :xix, 140:xvii, 14I- 
XViii, 142:Xviii, 143 :xvili, 144:xvii, 145 :xvili, 146:xviii, 147:xvi, 148:xvii, 149: 
Xvi, 152:xvi, 153:xviii, I§4:xvi, 155: xvi. 
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